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Introduction

The Legal Research
Process

Legal research is a process. It has a logical sequence with definite
goals. The sequence of steps is not exactly the same for each research
project, but the process and the goals are the same. Some beginning
researchers become frustrated or overwhelmed by research tasks
when they see research, not as a process, but as a hit-and-miss or
trial-and-error proposition. By viewing research as a process, you
will develop the critical skills to conduct thorough legal research,
and you will gain confidence in your ability to research and resolve
legal issues.

The ulti m a te goal of l egal re s e a rch is to find pri m a ry aut h ori ty
that applies to the facts of the cl i en t’s situ a ti on . Pri m a ry authori ty i s
the law that governs the case. The three types of pri m a ry aut h ori ty
a re cases, s t a tutes and con s ti tuti on s , and ad m i n i s tra tive reg u l a ti on s .
Pri m a ry aut h ori ty is the produ ct of the three bra n ches of govern-
m en t . Cases are also call ed j u d i cial op i n i o n s; t h ey are wri t ten dec i-
s i ons of co u rts determining the outcome of l i ti ga ti on . S t a tutes and
con s ti tuti ons are som etimes referred to as en a cted law because they
re sult from acti ons of l egi s l a tu re s . Ad m i n i s tra tive reg u l a ti ons are
promu l ga ted by agencies in the exec utive bra n ch of govern m en t ,
su ch as the Florida Dep a rtm ent of E nvi ron m ental Pro tecti on . Ad-
m i n i s tra tive law inclu des the dec i s i ons of a gencies that interpret reg-
u l a ti ons and app ly them in con te s ted situ a ti on s ; these dec i s i ons are
similar to judicial op i n i on s .

One step in finding rel evant pri m a ry aut h ori ty is determ i n i n g
wh i ch type or types of pri m a ry aut h ori ty con trol the issu e — c a s e s ,
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s t a tutes and con s ti tuti on s , or ad m i n i s tra tive reg u l a ti on s . O f ten , t wo
or more of these types of pri m a ry aut h ori ty work toget h er to con tro l
an issue of l aw. Fu rt h erm ore , you must determine wh et h er federa l
l aw, s t a te law, or both con trol the issu e . Unless you are alre ady very
familiar with an area of l aw, a n s wering these qu e s ti ons usu a lly re-
qu i res back ground re s e a rch .

S e co n d a ry authori ty is a source that explains or interprets pri-
m a ry aut h ori ty, but is not binding law. For ex a m p l e , a law revi ew
a rti cle abo ut a spec i fic case may provi de an excell ent interpret a ti on
of that case, but the arti cle is on ly secon d a ry aut h ori ty, not bi n d-
ing law. An o t h er example of a secon d a ry source is a legal en c ycl o-
ped i a . Secon d a ry sources are espec i a lly hel pful to novi ce re-
s e a rch ers because they can provi de a broad overvi ew of a n
unfamiliar area of l aw. This con text of ten speeds re s e a rch in pri-
m a ry aut h ori ty.

Sources that are used to locate relevant authorities are often called
“finding tools.” These include indexes for a single source (e.g.,
Florida Statutes) or for a certain type of authority (e.g., the Index to
Legal Periodicals, which covers a large number of separate periodi-
cals). “Finding tools” are not legal authorities, although they can
occur within primary or secondary sources.

This chapter provides a very general summary of the research
process that will be developed in the remainder of this book. There
are four major steps in researching a legal issue: A) developing the
client’s facts and legal questions into a research vocabulary; B) using
the research vocabulary in secondary sources to better understand
the legal issues; C) finding primary authority; and D) updating the
primary authority.

A. Developing a Research Vocabulary
A research vocabulary is a list of terms, generated from the facts

of a client’s problem and the legal questions raised, that help guide a
research project. Much legal research is done through indexes, tables
of contents, and topic guides. Having a research vocabulary g ives a
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researcher terms to look for in an index, table of contents, topic
guide, or other tool for finding relevant material in legal resources.

Because facts give rise to the cl i en t’s legal probl em and con tro l
h ow legal rules are app l i ed to re s o lve that probl em , a re s e a rch vo-
c a bu l a ry is gen era ted from a legal probl em’s fact s . The first step in
devel oping a re s e a rch voc a bu l a ry is to ga t h er the fact s . In law
s ch oo l , the facts are of ten given to stu dents by their profe s s ors . In
practi ce , a t torn eys and para l egals must ga t h er the facts thro u gh
m a ny means, su ch as intervi ewing cl i ents and wi tn e s s e s , vi s i ting the
s cene of an acc i dent or cri m e , taking depo s i ti on s , and su bpoen a i n g
record s .

After gathering the facts, you must analyze them to determine
which facts may be legally relevant. During this process the research
vocabulary is generated. There are many suggested methods for an-
alyzing facts to develop a research vocabulary.

One met h od of gen era ting re s e a rch terms is to ask qu e s ti on s
similar to the journ a l i s tic approach of wh o, wh a t , wh en , wh ere ,
and why. Because you are attem pting to gen era te re s e a rch term s ,
you should attem pt to gen era l i ze the inform a ti on ra t h er than list-
ing the spec i fic fact s , su ch as the parti e s’ n a m e s . You also want to
gen era te as many useful terms as po s s i bl e . As you begin search i n g
for the terms in indexes you wi ll qu i ck ly learn wh i ch are the most
h el pf u l . At the begi n n i n g, t h o u gh , you should take a bra i n s torm-
ing approach .

1) Who are the parties involved in the case? This question is
not looking for the names of the parties, but for identifying
characteristics, such as teacher, student, landowner, tres-
passer, doctor, or patient.

2 ) What is the legal basis of the acti on or the issu e ? This qu e s-
ti on could gen era te anything from the theory of l aw under
wh i ch the lawsuit would be bro u ght to the facts de s c ri bi n g
what occ u rred to bring abo ut the legal qu e s ti on . Is a
f a rm er con cern ed that som eone is trespassing and ste a l i n g
equ i pm en t ? Is a pati ent suing for malpracti ce in med i c a l
tre a tm en t ?
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3) When did the situation that created the legal issue occur?
While it may be important to a defense that the crime oc-
curred at precisely 5:17 p.m., for research purposes, think
more generally. Did the situation arise at night, dusk, or
noon? Did the important events take place before the pa-
tient reached the emergency room or after she had been in
intensive care for several days?

4) Where did the legal situation arise? Again, look for identify-
ing characteristics of the place where the situation arose,
not necessarily the street address. Examples might include a
school gym, a rural piece of property, or a hospital.

5 ) Why is the claimant bri n ging the legal issu e , or why does the
defendant think there is no liabi l i ty ? A stu dent may claim a
te ach er was negl i gent for not stopping a fight in wh i ch the
s tu dent was inju red . In another situ a ti on , a doctor who pro-
vi ded free medical care to a man su f fering chest pains out-
s i de a movie theater may claim immu n i ty under a “G ood
Sa m a ri t a n” s t a tute . In your early work you wi ll likely be to l d
the claim or defense by your su pervi s or. As you gain lega l
ex peri en ce you wi ll begin iden ti f ying these for yo u rs el f .

Two other met h ods of a n a lyzing facts and gen era ting re s e a rch
terms use mnem onics to help the re s e a rch er in bra i n s torm i n g. In the
TAPP met h od , you should gen era te a list of rel evant Th i n gs , Act s ,
Peop l e , and Pl aces rega rding your fact s .1 S ti ll another met h od of gen-
era ting re s e a rch voc a bu l a ry is to categori ze facts using the “TA R P ”
m n em on i c : (1) Th i n gs ; (2) Act s ; (3) Rel i ef ; and (4) People or Pl ace s .2

It makes little differen ce wh i ch met h od you use to gen era te re s e a rch
voc a bu l a ry. The point is to analy ze the facts and gen era te terms that
wi ll help with re s e a rch in indexe s , t a bles of con ten t s , topic guide s ,
and other “finding too l s .”
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3. For more information on secondary sources, see Chapter 6.

After generating an initial research vocabulary, list synonyms and
antonyms for each term. This extra step helps to expand the research
possibilities and increases the likelihood that you will find results
that are on point. Novice researchers, or even experienced re-
searchers who are researching a new field, risk missing helpful
sources if they skip this step. A legal dictionary, such as Black’s Law
Dictionary (Bryan A. Garner ed., 7th ed., West 1999), or a legal the-
saurus, will help you to develop a broad list of research terms that
are likely to appear in other legal sources. A legal dictionary is also
essential when you are first starting to read and analyze cases. Some
words and phrases non-lawyers use, such as “reckless,” have a partic-
ular meaning in a legal context; conversely, legal sources still use
phrases in indexing, such as “Master and Servant,” that non-lawyers
would probably not use.

B. Using Research Vocabulary in 
Secondary Sources

After developing a research vocabulary, you are ready to begin
using secondary sources, such as law review articles and legal ency-
clopedias. Secondary sources are often used in the early stages of re-
search to help you gain background knowledge of the legal issue.
Which secondary sources you use depends on how much you al-
ready know about the topic and how broad or narrow the problem
is. How many secondary sources you use will depend on how suc-
cessful your early searches are.3

Use the index , t a ble of con ten t s , or other search met h ods in
e ach secon d a ry aut h ori ty, l ooking for referen ces to the re s e a rch vo-
c a bu l a ry you gen era ted earl i er. Do not stop looking in the index
just because you find one re s e a rch term . Th oro u gh ly search the
i n dex for all re s e a rch terms before tu rning to the text of the sec-
on d a ry aut h ori ty. This wi ll save you the time of going back and
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forth bet ween the index and the text of the source , and it wi ll also
en su re that you do not ei t h er inadverten t ly omit re s e a rch terms or
du p l i c a te re s e a rch .

C. Moving from Secondary Sources into 
Primary Authority

Secon d a ry sources of ten cite direct ly to pri m a ry aut h ori ty ei t h er in
text or in foo tn o te s . These citations will help you make the transition
from doing background research to locating primary authority. You
cannot assume that a secondary source has given you an exhaustive
list of relevant primary authorities, however. In ad d i ti on to re ad i n g
pri m a ry sources referred to in secon d a ry source s , rem em ber to search
for all three types of pri m a ry aut h ori ty—c a s e s , s t a tutes and con s ti tu-
ti onal provi s i on s , and ad m i n i s tra tive reg u l a ti on s . Every publ i c a ti on
that prints pri m a ry aut h ori ty contains an index , t a ble of con ten t s , or
o t h er finding too l , and you must search these re s o u rces thoro u gh ly.

Af ter compiling a list of pri m a ry aut h ori ties from secon d a ry
s o u rces and va rious finding too l s , you must re ad and analy ze each
c a s e , s t a tute , or reg u l a ti on to determine its impact on your cl i en t’s sit-
u a ti on . In this proce s s , do not disrega rd pri m a ry aut h ori ty that is neg-
a tive for the cl i en t . A properly prep a red attorn ey must be able to re-
s pond to nega tive pri m a ry aut h ori ty and explain why it does not
con trol the case. Fu rt h erm ore , an attorn ey has a profe s s i onal and et h-
ical duty to inform the co u rt of n ega tive , binding aut h ori ty that is di-
rect ly on poi n t .

D. Updating Primary Authority
Because the law is constantly changing, attorneys must constantly

update their research to adequately represent their clients’ interests.
The most common term for updating is “shepardizing” because the
first major tools for updating were Shepard’s citators. By referring to
a source like Shephard’s, the researcher learns whether subsequent



Introduction: The Legal Research Process • 9

authorities still follow a particular case or whether it has been re-
versed, overruled, or criticized by later courts.

Up d a ting can be tedious and time con su m i n g, but it is also cri ti-
c a l . In one situ a ti on , a cl erk at a large law firm was asked to re s pon d
to a moti on to dismiss a com p l a i n t . In re s e a rching the issu e s , t h e
cl erk qu i ck ly discovered that the attorn ey who wro te the com p l a i n t
h ad rel i ed heavi ly on a case that had been overru l ed nearly fif teen
ye a rs earl i er. Needless to say, the case was dismissed . Fu rt h erm ore ,
the plainti f f ’s attorn eys were ordered to pay the defen d a n t’s attorn ey ’s
fees because the case was frivo l o u s . This example dem on s tra tes that
f a i lu re to update re s e a rch can cause a law yer to lose cred i bi l i ty before
ju d ges and co ll e a g u e s , and can also cost a law yer mon ey in oppo s i n g
co u n s el ’s fees and legal malpracti ce cl a i m s .

E. When to Stop Researching
At some point, you must decide to stop researching. Often this

decision is dictated by deadlines or by the client’s resources. In addi-
tion, a good researcher knows not to search forever for the one case,
statute, or regulation that exactly answers the question. This is be-
cause legal issues requiring research seldom have clear answers.
Often, novice researchers either under- or over-research legal issues.
As you gain more experience, you will know when to “call it quits.”
Until then, here are some helpful hints.

You should not stop re s e a rching until you have at least con s i dered
a ll types of pri m a ry aut h ori ty that may be rel eva n t . You mu s t u p d a te
every pri m a ry aut h ori ty on wh i ch your analysis rel i e s . As a gen era l
ru l e , you can stop re s e a rching wh en all of the sources are leading back
to the same pri m a ry aut h ori ty or rules of l aw. Wh en you see the same
a ut h ori ties and rules over and over, s top re s e a rching and begin wri ti n g.

In gen era l , you should focus your re s e a rch on the ju ri s d i cti on wh ere
your issue aro s e . You may find dozens of a rti cles on a particular lega l
i s su e , but on ly a few of t h em are likely to ad d ress devel opm ents in yo u r
s t a te or circ u i t . In con tra s t , i f you find you are dealing with an issue of
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first impre s s i on in your ju ri s d i cti on , do not stop re s e a rching until yo u
k n ow wh et h er other ju ri s d i cti ons have alre ady re s o lved the issu e .

If you follow the research process and find nothing on point, con-
sider (1) expanding your research vocabulary, (2) reviewing more
secondary sources, and (3) returning to your supervisor for addi-
tional guidance.

One of the most ti m e - w a s ting mistakes made by novi ce re s e a rch ers
is trying to do all of the re s e a rch before they begin wri ti n g. More than
just wasting ti m e , this mistake can prevent you from fully devel op i n g
your analys i s . O f ten attorn eys do not find the gaps in their re s e a rch
a n d , m ore import a n t ly, t h eir analys i s , u n til they start wri ti n g. Do not
be afraid to start wri ti n g. Wh en gaps come up, go back and use the re-
s e a rch tech n i ques su m m a ri zed above and ex p l a i n ed in other ch a pters
to fill in those ga p s .

F. Varying the Research Process
Sometimes you will begin the research process with a good back-

ground understanding of the legal issues involved, or even with a ci-
tation to primary authority. In that situation, you might not need to
develop a research vocabulary or review secondary sources to begin
your research.

Even when you begin your research with a citation to primary au-
thority, it is still a good idea to go through all the research steps to
ensure thorough research. For example, if you simply rely on one
case and subsequent cases stemming from that one case, you may
never find a line of cases or a statute that conflicts with the line of
cases you researched. Even if you know you want to go directly to
primary authority, such as when you are looking for a Florida statu-
tory provision, taking a moment to think about research terms will
ensure that you do not stop your research too soon.
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